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Telecommuting Adds
A New Dimension To
Office In The Home
Steps to Qualify for a Business Deduction
By Karen A. Fortin and Shirley Dennis-Escoffier

With the proliferation of personal
computers, telecommuting — work
ing at home, most frequently with
some form of computer or word
processing equipment — is growing
in popularity as an alternative to
working at the office. These “tele
commuters” generally maintain of
fice contact via phone modems and/
or occasional days of physical pres
ence. As this trend grows, more tax
payers will be interested in qualify
ing their home work space for the
home office tax deduction. This ar
ticle looks at the requirements tele
commuters must meet to qualify for
this deduction.

Telecommuting — a Growing
Trend
It has been estimated that today
as many as 100,000 people regularly
work at home at least part-time and
that more than 350 companies have
formal or informal telecommuting
programs for their employees.1 Em
ployees who telecommute enjoy
freedom from commuting time, sav
ings on gas bills, and flexible work
ing hours. Employers generally bene
fit through decreased overhead costs
and increased productivity. While
some companies view telecommut
ing as only a part-time or temporary
alternative to working in the office,
other companies encourage or re
quire employees with specific job
responsibilities to work full time at
home.The type of program the em
ployer has may very well affect the
employee’s ability to claim an office
in the home deduction. Tax planning
is needed if employees are to secure
this deduction.

Limitations on Office in the
Home Deductions
Prior to 1976, Sections 162, 212,
and 262 governed home office de
ductions allowing only “ordinary
and necessary” business expenses.
These sections were given conflict
ing interpretations by the Tax Court
and the Internal Revenue Service
(IRS). The Tax Court based its stan
dard for home office expenses on
the Supreme Court’s definition of
“necessary” as being “appropriate
and helpful.”5 Following this defini
tion of “necessary,” the Tax Court
allowed deductions even when the
taxpayer’s employer provided ade
quate work space and did not require
that he work at home.6 On the other
hand, the Commissioner argued for
a stricter standard, i.e., the taxpayer
had to show that he had to provide
his own work spaceasa condition of
his employment.7
In 1976, Congress resolved the
conflict between the Tax Court and
the IRS by enacting section 280A.
Under Section 280A(c) (1), a tax
payer may take a deduction for the
business use of that part of the
home used exclusively and on a
regular basis under one of the follow
ing conditions:
1. As the principal place of busi
ness for a taxpayer’s primary or
secondary trade or business.
2. As a place used to meet or deal
with patients, clients or cus
tomers in the normal course of
the taxpayer’s trade or business.
3. Or a separate structure, appur
tenant but not attached to the
taxpayer’s residence, used in
the taxpayer’s trade or business.

If the person claiming the home
office deduction is considered an
employee, he must meet the addi
tional qualification thatthe use is for
the convenience of the employer.
Section 280A(c) (3) has been used
recently to circumvent the strict re
quirements of Section 280A(c) (1).
In Feldman8, the taxpayer was al
lowed a home office deduction when
he rented space to his employer to
the extent of the rental income de
rived. This latter scenario is under
attack by Congress, however, and
should not be relied on without cau
tion. In the sections following, each
of the specific Section 280A require
ments and alternatives are discussed
in detail.

Exclusive Use Test
When qualifying a portion of the
home under Section 280A(c) (1) as
an office, the taxpayer must have a
specific area used exclusively and
regularly forthat purpose. The Naggar case9 demonstrates the need to
assign a specific portion of the home
to the business function. In Naggar,
a husband and wife ran their own
business out of their apartment.
Since the business activities per
meated the entire apartment, no por
tion of the apartment was used ex
clusively for business. Most areas of
the home served a combination of
business and personal needs and,
thus, no deduction was allowed.
The home office, however, does
not have to be in a separate room; it
can be a specific portion of a room
as determined in Weightman.10 In
this case, a college professor used a
specific portion of his bedroom to
prepare lectures, grade papers, and
do professional writing. The IRS
argued that the home office had to
be a separate room and not just a
portion of a room. ButtheTax Court
held that there was nothing in the
statute or its legislative history that
required that interpretation. As long
as a portion of the room is regularly
and exclusively used for the busi
ness purpose, the deduction is al
lowed.
It is most likely that a telecom
muter will use a portion of his resi
dence for business. These cases
clearly pointto the need forthe tele
commuter to set aside a room(s) ora
specific portion of a room to be used
for work and nothing else. If this
requirement is not met, no home
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office deduction will be allowed.
This, however, is only the first hur
dle in qualifying for the deduction
under Section 280A(c) (1). One of
the three other conditions must also
be met. That is, the home office must
be the principal place of business, a
place used by clients or customers,
or a structure separate from the
residence.
Principal Place of Business. Deter
mining the principal place of busi
ness may be difficult for some tele
commuters. Those who work at home
full time and are not provided an
office by their employer should not
have a problem here. However, em
ployees who work at home only part
of the time, going into the employ
er’s office either occasionally or on a
regular basis, may have a more diffi
cult time substantiating that their
home office is their principal place
of business.
Until recently, the courts have held
that the principal place of business
or focal point of work for an em
ployee is the employer’s place of
business. The Tax Court originated
the “focal point” concept in Baie11 in
which a taxpayer who operated a
hot dog stand contended that her
home was her principal place of busi
ness because she prepared food for
sale there and used a portion of the
home for recordkeeping. The court
held that the focal point of the tax
payer’s activities had to be identified
in order to determine the principal
place of business. The court con
cluded that the hot dog stand, not
the residence, was the principal
place of business. Although the
preparation of food was beneficial
to the overall success of the busi
ness, the court felt that this did not
shift the focal pointfrom the hotdog
stand, where the sales were made.
The court identified the focal point
as the place where goods or services
are transferred to customers and as
the place where the income-produc
ing event occurs. Since Baie, the
courts have generally held that an
employee’s place of business is that
of his employer. However, two recent
cases, Drucker12 and Weissman13
present a more liberal viewpoint.
It remains to be seen to what
extent telecommuters will beableto
use Druckerand Weissman to estab
lish a principal place of business
other than the employer’s premises.
Nevertheless, Druckerand Weissman
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represent a significant opportunity,
at least in the Second Circuit, of
refuting the Tax Court’s general con
tention that an employee’s principal
place of business is invariably the
same as the employer’s. The deter
mining factors seem to be: (1) the
relative amounts of time the tax
payer spends at the home office ver
sus the employer’s place of busi
ness; (2) the type of activity engaged
in, i.e., an essential (as opposed to
supportive) work-related activity;
and (3) the employer-provided facil
ities unsuitability for the activities at
which an employee must spend a
majority of his working time. These
assumptions appear to be further
confirmed by Proposed Reg. Sec.
1.280A-2(b) (3) which lists items to
be considered in determining the
principal place of business. These
items include the amount of time
spent on business activities at each
location and the facilities available
at each location.

A taxpayer may take a
deduction for the
business use of that
part of the home used
exclusively and on a
regular basis.
Independent Contractor. A more
straightforward way to substantiate
the home office as the principal
place of business is to qualify the
telecommuter as an independent
contractor. To do this, the telecom
muter must avoid employee status
as defined in Reg. Sec. 31.3401(c).
This section specifies that an em
ployee is subject to the direction of
the employer not only as to what
shall be done but how it shall be
done. “[I]t is not necessary that the
employer actually direct or control
the manner in which the services are
performed; it is sufficient if he has
the right to do so”14 The individual
will not be considered an employee
if he is . . subject to the control or
direction of another merely as to the
result to be accomplished by the
work and not as to the means and
methods for accomplishing the re
sult . . .”15 (emphasisadded). Due to
the nature of telecommuting and its
inherent lack of continued in-office

supervision, tasks performed by a
telecommuter should be results ori
ented. While it may not be possible
in all cases, most telecommuting
jobs should lend themselves to this
results orientation. One can argue
that the “how” includes at what time
the work is done. Most telecommut
ers may set their own hours as long
as the work is completed by a spe
cific deadline. Furthermore, if the
telecommuter works for several dif
ferent employers, rather than just
one, it will strengthen the case for
the independent contractor status.
If the telecommuter qualifies as an
independent contractor, then the
home office generally meets the
principal place of business require
ment even if the taxpayer spends
significant amounts of time at other
locations. The taxpayer will not be
deemed to have another location as
the principal place of business unless
the activities at a single other loca
tion are more substantial, under all
the facts, than the activities con
ducted at the home office.
Use of Home Office by Clients and
Customers. The home office may
also be deductible if the taxpayer
uses it to meet clients or customers
in the normal course of business.
Unlike the previous test, the home
office need not be the primary busi
ness location. Rather, the home
office needs only to serve as a place
for meeting or dealing. Proposed
Reg. Sec. 1.280A-2(c), however, re
quires substantial use of the home
office that is integral to the conduct
of the taxpayer’s business. Thus,
occasional meetingsare insufficient
to satisfy this test.
Another critical issue is the defini
tion of “meeting” and “dealing.”
Green16 addresses the question of
whether telephone communication
with clients would qualify the home
office as a place used by clients or
customers. An account executive
managed sevencondominiumsfora
real estate development firm. As part
of his employment, he was required
to handle calls at home during the
evening from clients who could not
reach him during the day. The tax
payer maintained an office in his
home which he used exclusively and
on a regular basisforthis purpose. A
divided Tax Court held that use in
meeting or dealing with clients was
not restricted to physical meetings.
The court determined that the words

“or dealing” encompassed the pos
sibility of less than physical contact,
such as a telephone call. The Ninth
Circuit Court of Appeals, however,
reversed the Tax Court’s decision,
stating that the “use by clients” ex
ception normally required physical
contact. The court further noted that
to allow a deduction for the use of a
portion of a personal residence for
receiving phone calls would becon
trary to the goal of Congress in
enacting Section 280A by tying de
ductions to expenses. The court felt
that it was unlikely substantial ex
pense would be incurred readying a
room for phone calls.
The Tax Court then followed the
Ninth Circuit’s reversal of Green in
Frankel.17 The taxpayer, an editor
for the New York Times, used the
phone in his home office to talk to
other employees of the Times and to
politicians and community leaders
in connection with his editorial re
sponsibilities. The Court conceded
that in order to have done his work at
the office, he would have had to stay
at his office almost 24 hours a day.
The employer paid for his business
phone at home, and it was conceded
that the extensive and regular use of
the home office was a business
necessity, not a personal conveni
ence. The Court, however, denied
the deduction, stating that telephone
contact alone did not satisfy the
“meeting or dealing” exception in
Sec. 280A.
To qualify a home office under this
requirement, the telecommuter must
prove that he is meeting with the
clients on a regular basis. A diary or
contemporaneous record of some
sort should be kept to document all
meetings held with clients in the
home office. This diary should indi
cate the date, time, client or cus
tomer name, and purpose of the
meeting. These meetings must be
frequent and an integral part of the
business of the telecommuter.
Separate Structure. If the tele
commuter is fortunate enough to
have a separate structure (such as a
garage or guest house) that can be
used as the home office, then it
becomes much easier to qualify for
the deduction. If the home office is
physically separated from the resi
dence (presumably a fraction of an
inch will do), it would not have to be
either a principal place of business
or a place for meeting clients. Phys

ical separation alone satisfies one of
the three alternative situations in
which home office deductions are
allowed. Thisexception was included
in Section 280A because the cost of
maintaining a separate structure
solely for business use was perceived
as a sufficient barrier to the abuses
Congress sought to curb. However,
if the telecommuter already has a
separate structure, the cost of con
verting it to an office may not be
prohibitive. He should consider the
cost of converting or constructing
a separate structure, the improve
ment’s impact on the overall value of
the property, the ability to qualify
under one of the other requirements,
and the value of any tax benefits
available.
If the office is not on the same
property as the principal residence,
telecommuters can use the more
liberal ordinary and necessary ex
pense requirements of Sec. 162 and
are not limited to the restrictive pro
visions of Sec. 280A as shown in
Morant.™ In this case, the taxpayer
maintained a storefront office. The
Tax Court held that the storefront
office was not part of a dwelling, nor
a separate structure near a dwelling.
Thus, it was not subject to the limita
tions of Sec. 280A. Instead, the Court
looked to whether the storefront
office expenses were “ordinary and
necessary” and reasonable in con
nection with the business purpose.
Although this particular case was
extremely weak on facts, the case at
least acknowledges that an employee
who has a completely nonresiden
tial office may be able to show that
there is a bona fide business pur
pose for the office expense.

Convenience of the Employer
In orderfor an employee to qualify
the home office for a deduction
under any one of the Section 280A(c)
(1) requirements, the home office
must be for the “convenience of his
employer” rather than his personal
convenience only. Neither the Code
nor legislative history clearly defines
“convenience of his employer.” The
Committee Reports to Section 280A
state, “[i]f the use is merely appro
priate and helpful, no deduction at
tributable to such use will be allow
able.19 Although the old “appropriate
and helpful” test may no longer be a
correct standard to follow, Congress
could have said that the home office

had to be “required” by the employer
(as it did for Sec. 280F(d) (3) (A))
instead of just for his “convenience.”
However, it chose not to. Thus, the
test may be met where the employer
does not specifically require the
home office, but the employee finds
such an office a necessity in order to
properly carry on his employment
responsibilities. Weissman20 sheds
additional light on the issue of the
“convenience of his employer.” The
court, in allowing deductions for
home office expenses, recognized
several criteria forestablishing “con
venience of the employer”:
1. The home office was maintained
exclusively for use in employ
ment-related activities neces
sary for the performance of the
taxpayer’s employment duties;
2. The employer did not provide
suitable space for engaging in
the necessary employment-re
lated activities; and
3. The maintenance of a home
office spared the employer the
cost of providing a suitable pri
vate office.

Telecommuters can establish em
ployer convenience in several ways.
First, telecommuters require less
office space, resulting in overhead
savings for the employers. This ap
plies not only to employees who work
exclusively at home but also to those
whospend only a part oftheirtimeat
the employer’s office. For example,
if five telecommuters each spend
one day per week in the employer’s
office, they could all share the same
office, each using it on a different
day. This provides an 80 percent sav
ings in office space for these em
ployees.
Employers may also reap savings
when employees work at home dur
ing late evening hours. Employees
can use on-line data bases during
off-peak hours usually at lower rates
than day on-line time. Employees
who would hesitate to work late at
night (during off-peak hours) at an
office because of security problems
might willingly work at night at home.
This saves dollars for the employers
in both computer charges and secur
ity services.
Another major area of savings is
related to pregnancy leaves. Often
companies must hire temporary
employees to replace a permanent
employee on pregnancy leave. By
allowing the pregnant employee to
The Woman CPA, October, 1986/23

work at home, she would be able to
work beyond the time she normally
could work at the office and possibly
return to work much sooner after
childbirth. Not only is it more con
venient to have a trained employee
continue working, the cost of hiring
and training temporary employees
(if even available at all) is saved.

Rental Use Exception
Section 280A(c) (3) has a special
exception for rental use of a resi
dence or part of a residence which
differs substantially from the restric
tive requirements of Section 280A(c)
(1). Deductions for expenses asso
ciated with this rental exception are
limited to rental income derived from
it. In Feldman21, the taxpayer was a
shareholder and director of a CPA
firm operating as a professional
corporation. A rental agreement was
drafted by the taxpayer specifying
that space in the taxpayer’s newly
constructed home was rented to the
CPA firm. The home office was used
to provide uninterrupted work time
for the taxpayer and a place for con
fidential communications with other
firm directors. The taxpayer included
the rental income on his return and
deducted the otherwise allowable
expenses (interest and property
taxes), as well as other home office
deductions (including pro rata por
tions of insurance, utilities, repairs,
maid service, city charges, and pest
control). The IRS disallowed the
home office deductions not other
wise allowable, arguing that this ar
rangement was a sham to disguise
compensation as rental income and
allow the taxpayer to escape the
strict home office deduction rules of
Section 280A(c) (1).
The Tax Court agreed that there
was a bona fide rental transaction
and allowed all the deductions. The
Court based its decision on the fol
lowing factors:
1. The rent compensated the tax
payer for use of his home for the
business purposes of the em
ployer;
2. There was no evidence to sug
gest that the payments would
have been made to the taxpayer
as additional compensation if
there had not been a rental
agreement;
3. The lease clearly identified the
physical space used;
4. The rented space had a deter
minable rental value; and
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5. Deductions were supported by
proof of the costs attributable
to the leased space.

This favorable decision for the
taxpayer was reached in spite of the
fact that the taxpayer had sufficient
control and influence to cause the
employer to enter into the lease
agreement. A concurring opinion
was filed in the case stating that all
similar future cases would be re
viewed carefully to ensure that com
pensation was not being disguised
as rent. A substantial dissent (5
judges), however, agreed with the
IRS and argued that the doctrine of
substance over form should be in
voked. This dissenting view was that
this transaction was an attempt to
subvert the requirements of Section
280A(c) (1) by a narrow, literal view
of Section 280A(c) (3) (the rental
exception), rather than complying
with the overall purpose of the
statute.
If Feldman holds up under appeal,
however, this type of rental arrange
ment would be most effective in in
creasing deductions for the telecom
muter. The rental arrangement itself
generates deductions (depreciation,
insurance, utilities, etc.) that would
not be otherwise available. Neverthe
less, one must beextremely cautious
since both the majority and con
curring opinions in Feldman indi
cated that bona fide rental treatment
will not be available if rent is paid in
lieu of compensation.
In addition, it should be noted that
the House Ways and Means Com
mittee is considering a major change
in the home office rules in this area.
This would require the taxpayer to
meet the Section 280A(c) (1) criteria
if he leases a portion of his home to
his employer. This would effectively
prevent taxpayers from using the
Feldman approach.

Limitations on Deductible
Expenses
Even if the telecommuter qualifies
for a home office deduction under
Sec. 280A(c) (1) or (3), Sec. 280A(c)
(5) limits deductions to the gross
income from the qualifying use dur
ing the taxable year. In addition, a
specific ordering of deductions is
required; i.e., those expenses which
would be deductible regardless of
whether the property was used for
business purposes must be deducted

first. For example, interest, taxes,
and casualty losses are deductible
by the taxpayer on his individual
return for his personal residence
regardless of the business use. The
telecommuter must apportion these
expenses, however, to the office por
tion of the home and deduct them
before any other items can be con
sidered. The telecommuter may then
deduct a portion of utilities, mainte
nance, rent, or depreciation to the
extent of the remaining gross in
come. Depreciation, a deduction
which reduces basis, is considered
last; basis, then, is only reduced for
the allowable portion of the depre
ciation deduction.
In Feldman22, the Tax Court indi
cated it would not follow a long
standing revenue ruling23 that allows
an allocation based on a compari
son of rooms (a one-room home
office out of a 10-room house equals
10 percent of the expenses allocated
to the office). The opinion in Feld
man indicated that the square foot
age method should be used because
it is more precise and, therefore,
more reasonable.
The Scott24 case is also relevant to
the deduction limitation since Pro
posed Regs. Sec. 1,280A-2(i) (2) (iii)
limit home office deductions to gross
income minus expenses attributable
to the business. The proposed regu
lations stated that for purposes of
the Sec. 280A limitations, gross in
come meant “gross income from the
business activity in the unit reduced
by expenditures required for the
activity but not allocable to the use
of the unit itself, such as expendi
tures for supplies and compensa
tion paid to other persons.”25 Such
an interpretation would drastically
reduce deductions for the taxpayer.
The Court rejected this interpreta
tion in Scott and held that “gross
income refers to the receipts of a
business before subtraction of the
expenses of the business.”
When a telecommuter rents a por
tion of his home to his employer as
an office, the deductions are limited
to the rental income derived. He
cannot include any of his salary or
other compensation in gross income.
And, again, gross rental income must
first be reduced by the apportioned
amount of the otherwise deductible
expenses.26 As a result, no loss can
ever be recognized from the rental
of a home office. Allocable deduc-

tions will not be able to be used if
rental incomedoes notat feast equal
the total of potential deductions.
The House Ways and Means Com
mittee, however, is considering lim
iting the amount of the home office
deduction fora year to the taxpayers
net income (rather than gross in
come) from that business. Unused
deductions under this net income
limitation could be carried forward
to future years against future net
income from that business. This
change would mean that all other
business expenses (such as sup
plies) would be deducted first, pre
venting the telecommuter from hav
ing a loss if any home expenses are
claimed. This provision is similar to
that in the Proposed Regs. invali
dated by the Tax Court in Scott.27

Summary
The various steps to qualify the
home office as a deduction are illus
trated by the flow chart in Figure 1.
Essentially, to qualify for an expense
deduction for a home office, a tele
commuter should:
1. Use a separate structure, such
as a garage, for the home office
since it is not necessary to prove
that it is the principal place of
business or a place to meet
clients, etc., or
2. If a separate structure is not
available, a room or portion of a

room is acceptable.

The home office must be in a area
that will not be used for any purpose
other than that of the home office.
The case for a home office will be
strengthened if additional expenses
(over and above those for personal
use of the space) are incurred in
converting the area into a home
office. In this latter case, the em
ployee must also establish that the
home office is either the principal
place of business or the place where
he meets clients on a regular basis.
If the telecommuter qualifies as an
independent contractor, it is much
easier to qualify the office as the
principal place of business. In addi
tion, employees (as opposed to pri
vate contractors) must prove that
the office is for the convenience of
the employer.
If the home office falls under the
rental use exception, the lease or
other document must clearly spec
ify both the lease terms and the bus
iness purpose. The office space
should be a specified area that is
used exclusively for the business
purpose. The rent should be reason
able in amount and no more than
fair rental value forcomparable office
space in the community. If the tele
commuter fails to follow the guide
lines given, he or she risks having a
valid business deduction disallowed.
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